THE SUBJECT INDEX By MARWvN B. ROSENBERRY, Justice of the Wisconsin Supreme Court
(Every brief shall contain on its front fly leaves a subject index with page references, the subject index to be supplemented by a list of all cases referred to, alphabetically arranged, together with reference to the pages where the cases are cited. Rule 9, Rules of Practice in the Supreme Court of Wisconsin; Subdivision 8 Rule XXI, Rules of Practice of the Supreme Court of the United States.)
In Weinhagen vs. Hayes, 174 Wis. 233, decided July 3, 1920, the court in commenting upon briefs of counsel in that case said:
We are furnished with a printed case, the index to the exhibits gives a short statement as to what the exhibit is; an index which simply says that exhibit so and so may be found on page so and so, requires us to look at a large number of exhibits before the one which we seek may be found. A short statement, as "Letters Remeeus to Carrow, June 3, I9r6," indicates in a general way the character of the exhibits and saves much time and search here. Each of the briefs is arranged in an orderly way, and at the beginning of the brief is a subject index which refers in detail to the matters set out in the brief, contains an outline of the argument, and authorities presented, with references to the pages of the brief on which the various topics are discussed. Such an index or outline is very helpful in our study and consideration of the cases here, and requires but comparatively little time for preparation on the part of attorneyg. Such an index or outline is required under the rules of the United States Supreme Court. While up to the present time we have not felt warranted in adopting such a rule here, our labors would be greatly lightened, and we should be able to give more time to important matters, if in cases involving many points such an outline were made and printed at the beginning of the brief.
Thereafter many briefs filed complied with the suggestion made in the Weinhagen case. Prior to the Weinhagen case many lawyers had furnished such a subject index to their brief. Following the suggestion in the Weinhagen case a very much larger percentage of the briefs presented contained a subject index. The continued use of the subject index brought the court to the conclusion that it was a very valuable aid to the work of the Justices in the study and consideration of cases.
Under date of August 9, 1921, the following amendment to Rule 9 was promulgated:
Every brief shall contain on its front fly leaves a subject index with page references, the subject index to be supplemented by a list of all cases referred to, alphabetically arranged-together with references to pages where the cases are cited.
This amendment to Rule 9 is an exact copy of Subdivision 8 Rule XXI of the Rules of Practice off the United States Supreme Court, which was promulgated April I, 1912, except that Subdivision 8 contained after the word "brief" the words "of more than twenty pages."
Since the promulgation of the amendment to Rule 9, there has been on the part of the bar a consistent effort to comply with the rule. The results produced, however, are so varied as to indicate that there is a considerable lack of appreciation of the purpose and scope of the rule and what constitutes a compliance with it.
In order to present the matter in concrete form, I have obtained permission of the attorneys to reproduce here the indexes of briefs recently submitted to the court in the case of Matson vs. Dane County. This case was before the Supreme Court on appeal -from an order sustaining a demurrer and was reported in 172 Wis. 522, where a statement of facts may be found beginning on page 528. Upon the return of the record to the circuit court, the complaint was amended and the cause tried to a jury, being submitted upon a special verdict and upon the verdict found by the jury, judgment for the defendant was entered, from which the plaintiff appeals. The following brief statement of facts is taken from the syllabus:
A complaint by tenants occupying land along a highway that a culvert thereunder had been improperly constructed so as to erode a portion of the land occupied by plaintiffs and, create a water-hole, which appeared' to be a mere pond but which was in fact a dangerous trap, especially attractive toi children, and that plaintiff's children fell into the water-hole and were drowned, states a cause of action in favor of the plaintiffs for the alleged injury.
The subject index of the plaintiff and appellant's brief upon the second appeal is as follows: 
.3
The subject index of the defendant and respondent's brief on the second appeal is as follows: SUBJECT 
36
A brief consideration of these indexes will give anyone at all skilled in the examination of cases, even with the very abbreviated statement of facts, a fairly clear conception of the points raised upon the appeal and point out to him exactly where in the briefs the various propositions are discussed. In the study and determination of cases, it becomes necessary to balance the propositions made upon one side against those made upon the other. A gradual process of elimination begins and as a rule the final determination of a case rests in large part at least upon the determination of one or two, perhaps three, fundamental propositions. With the aid of the subject index the examiner is able to turn to the place in the brief where the facts are stated and the authorities cited. If a brief has no subject index and particularly if it be not arranged in a logical and orderly manner, the various matters urged in support of or in opposition to a particular proposition may be lost sight of unless the examiner make what amounts to a subject index for himself, and this, under the old practice and now where inadequate indexes are presented, is necessary.
A properly prepared subject index makes the very best possible outline for an oral argument. It is very difficult, however, to properly index a brief which is not properly prepared and many indexes fail principally because the arrangement of the matter in the briefs makes a proper subject index impossible. It is not necessary to elaborate every possible proposition in a case. In order that an examiner may appreciate the force of an argument presented in a brief, the preliminary matter should be stated at least as propositions. The same thing is true of an oral argument. The oral argument is very helpful to the court when it presents in a clear orderly way a statement of the facts, the story of the case as it were, and calls attention to the claims made on behalf of the party presenting the argument. A long detailed argument either upon the law or the facts is as a rule less helpful than the shorter, more concise statement of the law and the facts for the reason that it is impossible for the ordinary person at least to retain detailed arguments in thirty to forty cases heard continuously during the period of four or five days. The general outline, the story of the case, the principal claims of the parties, however, remain and are most helpful in the study of the case.
The subject indexes printed above are good examples and while perhaps not perfect, they answer every practical purpose in an admirable way. The statement of propositions is not too long; the whole argument is arranged in an orderly way; and the consideration of the various propositions is divided and subdivided so as to make every part of the brief easily and quickly accessible. Attention is called to the way the various heads and sub-heads are indented.
In contrast to this, a supposititious subject index is printed, which can be duplicated many times over in its essential features in briefs filed during the past year:
If a complete statement of facts were furnished, no one could gather from these subject indexes any notion as to the issues involved in the case. Such subject indexes are practically valueless.
More than 6,277 pages of briefs and cases were submitted at the June, 1922 assignment. The general public has in recent years exhibited much impatience because of the delay in the trial and determination of cases. In addition to examining the cases -arid briefs in all cases submitted, each Justice is required annually to write from forty to fifty opinions. A mere statement of the matter discloses the formidable size of the task imposed upon the court. For many years the court has not adjourned without completing its work. Occasionally, cases have been held over vacation time for further study, but practically speaking, the court each year disposes of every case upon the calendar. In order to do this the work must be done under considerable pressure and is not always as well and thoroughly done as it should be, although it is as well done, I believe, as circumstances permit. * There can be no such thing as a great court that does not have the aid and support qf a great bar. If cases are presented in a slovenly, unlawyerlike way it is impossible for the court to make a re-examination of 350 to 400 cases a year, and speaking broadly, the court must deal with the subject matter presented to it by the attorneys.
What has been said here is not said by way of criticism or complaint but simply by way of suggestion to the end that there may be a more complete understanding and a better co-operation in carrying on the work of the court. The court has had in the past and there is every reason to suppose that it will have in the future the hearty co-operation of a bar that is not only able but ready and willing to do all that lies in its power to promote greater efficiency in the administration of justice.
